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C.P.No0.3039 of 2019-(SC) AD
Appellate Division,
Supreme Court of Bangladesh

Dated 2020
From: The Assistant Registrar -1,

Appellate Division,
Supreme Court of Bangladesh.
To:  The Deputy Registrar-(attached to S.C.A. Section)
High Court Division,
Supreme Court of Bangladesh.

Subject: Civil Petition for Leave to Appeal No.3039 of 2019.

Nishat Jute Mills Limited, represented by its authorized person, Mr. Abul

Kalam Azad, of factory address-Nishat Nagar, Tongi, Gazipur, Bangladesh,

Head Office-387 (South), Tejgaon I/A, Dhaka-1208  ............. Petitioner
) -Versus- ;

Human Rights and Peace for Bangladesh (HRPB), represented by its

Secretary, Advocate Asaduzzaman Siddique, Hall No.02, Supreme Court

Bar Association Bhaban, Dhaka, Bangladesh and others

......Respondents

On appeal from the judgment and order dated 30.01.2019 and 03.02.2019
passed by the High Court Division in Writ Petition No.13989 of 2016.

I am directed to enclose herewith a certified copy of the order dated
17.02.2020 passed by the Appellate Division of the Supreme Court of
Bangladesh in the above cited petition.
: Sd/-
(Md..Abu Taher Bhuiyan) -
Assistant Registrar
Tel: 02-9561881
Enclo: Judgment
Copy forwarded for information and taking necessary action to:- (not as per
seniority) '

1. The Secretary, Ministry of Shipping, Building No.06 (8% Floor), Bangladesh
Secretariat, Dhaka-1000. . 7

2. The Chairman, Bangladesh Inland Water Transport Authority (BIWTA)
BIWTA Bhaban 141-143, Motijheel Commercial Area, Dhaka-1000.

3. The Chairman, Rajdhani Unnayan Kartripakha (RAJUK), Rajuk Bhaban,
Rajuk Avenue, Motijheel, Dhaka-1000.

4. The Director General, Bangladesh Water Development Board, WAPDA
Bhaban, (274 Floor), Motijheel C/A, Dhaka-1000.

S. The Director General, Department of Environment, Paribesh Bhaban,
E/ 16, Agargaon, Shere-e-Bangla Nagar, Dhaka-1207.

6. The Deputy Commissioner, Gazipur, Office of the Deputy Commissioner,
Joydebpur 17000, Gazipur.

7. The Superintendent of Police, Gazipur, P.S.-Gazipur Sadar,District-
Gazipur.

8. The Officer in Charge (0.C), Police Station-Tongi, District- Gazipur.

9. The Officer in Charge (0.C), Police Station-Turag, District-Dhaka.

10. Mr. Asaduzzaman, the Secretary, Human  Rights and Peace for
Bangladesh (HRPB), Hall No.02, Supreme Court B/ar Association Bhaban,
Dhaka.

11. Mr. Rokanuddin Mahmud, learned Senior Advocate, Supreme Court

of gladesh.
1 Mr. Manzill Murshid, learned Advocate, Supreme Court of
Bangladesh.

13. Mr. Abul Kalam Azad, the Director, Nishat Jute Mills Limited;, Head
Office-387 (South), Tejgaon I/A, Dhaka-1208. ‘Y"ﬁ

(Md. Abu Taher Bhuiyan)
Assistant Registrar
Parvez # %‘8—- ﬂ"‘w %




IN THE SUPREME COURT OF BANGLADESH
APPELLATE DIVISION

PRESENT
Justice Syed Mahmud Hossain, Chief Justice
Justice Hasan Foez Siddique
Justice Zinat Ara
Justice Md. Nuruzzaman

R R

P
CIVIL PETITION FOR LEAVE TO APPEAL NO.3039 OF 2019
(From the judgment and order dated 30.01.2019 and
03.02.2019 passed by the High Court Division in
Writ Petition No. 13989 of 2016)

Nishat Jute Mills Limited
represented by Abul Kalam Azad

~Petitioner
-Versus-
Humap Rights and Peace
for Bangladesh (HRPB) and others
. Respondents
For the petitianer :Mr. Rokanuddin Mahmud,

Senior Advocate with
Mr. Md. Asaduzzaman,
Advocate

instructed by

Mr. Syed Mahbubar
Rahmari
Advocate-on-Record.

For the respondent No, 1 :Mr. Manzill Murshid,
Advocate
instructed by
Mr. Nurul Islam
Chowdhury
Advocate—on-Record.

For the respondent No.3 :Mr. Md. Abdul Hye
Bhuiyan
Advocate-on-Record.

For the respondent

Nos. 2 & 4-21 : :No one appears

Date of Hearing & Judgment: The 17" February, 2020

JUDGMENT

Zinat Ara, J. This Civil Petition for Leave to
Appeal No. 3039 of 2019 is directed against the

judgment and order dated 30.01.2019 and 03.02.2018%
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passed by the High Court Division in Writ Petition
No. 13989 of 2016 making the rule absolute with
certain declarations and directions.
Writ Petitioner- HRPB- Respondent No.l’s Case
"

Writ Petitioner- Human Rights and Peace for

Bangladesh (shortly, HRPB) filed Writ Petition No.

_“E > 13989 of 2016 against Bangladesh represented by the
Secretary, Ministry  of Shipping; Chairman,
Bangladesh Inland Water Transport Authority (BIWTA);
Director General, Department of Environment; Deputy

Commissioner, Gazipur and others contending, inter

alia, that HRPB 1is a non-profitable registered
organization. The objects of this organization are
e L ; to uphold the human rights of the citizen, to work
for the poor people, to give legal support to the
helpless people, etc. HRPB also works to protect
the environment as well as health and hygiene of
the citizen. HRPB filed the writ petition under
article 102 of the Constitutioh as a Public
Interest Litigatipn in order to take necessary
steps to stop earth filling and encroachment within
the territory of Turag river. Oon 06.11.2016, a
report was published in "“The Daily Star” on Turag
river with the caption/title: “Time to declare
Turag dead: River grabbers appear mightier than

Government, Judiciary; all steps go in wvain.” Along
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with the report, "“The Daily Star” published dozens
of satellite images/photographs taken between the
years 2013 to 2016 relating to encroachments of
Turag r/i}rer by earth filling, making constructions,
etc.. fhe report also contained some highlights of
river grabbing and encroachments and earth filling
at Kamarpara Bridge at Tongi, Birulia near Mirpur
embankment, Dhour Bridge 1in Bhadam Mouza, etc.
According to the report, grabbers occupied Turag
river and its foreshore following the incorrectly
placed demarcation pillars by the authorities
concerned. The newspaper report also revealed that
Turag river at the north of Birulia Bridge is now
merely 100 feet in width. All the grabbing and
encroachment by earth filling, etc. of river Turag
are being held before the local administration and
concerned authorities, but proper steps are not
being taken for saving Turag. A river 1is a source
of water, fishes, river communication and a good
harvest as well. Turag has influenced and
contributed to the 1livelihood of the citizens of
Dhaka and Gazipur for many years. Now it has become
practically a dead river due to grabbing of the
river with its foreshore lands by earth filling and
illegal encroachment at different places. Due to

continuous encroachment and earth £illing of the
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river day by day, 1L 18 losing its
width/navigability affecting the 1life of the
citizens at large. Such encroachment has a serious
negativ%/environmental impact on the nearby areas
and -aéeas beside Turag affecting adversely the
livelihood and health and hygiene of the citizens.
The illegal encroachment has been increasing day by
day by establishing illegal projects, factories and
homestead within Turag river territory. The main
cause of environmental degradation is unauthorized
filling up of the river around the country. Such
encroachment by earth filling, establishing
factories and other projects are violative of the
provisions of several laws of the land. Previously
in order to protect the rivers, namely, Buriganga,
Turag, Balu, Shitalakshya, etc. HRPB had filed a
writ petition. In the said case of HRPB and others
Vs. Bangladesh and others reported in 14 BLC
(HCD) (2009) 759, the Supreme Court of Bangladesh
has delineated detailed measures to recover the
ailing rivers from the river/land grabbers and save
the rivers from pollution. But the river and land
grabbers are violating the verdict of the Court as
well as the laws of the land in collusion of some
officials of the concerned authorities, who are

responsible for protecting the river.
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/ In the backdrop of aforesaid facts and
circumstances, HRPB filed the writ petition for
direction upon the respondents to remove all earth
filling/ﬁnd structures from Turag river territory
at fﬂe cost of the encroachers, to direct
respondent No. 6 to submit a report within 3(three)
weeks mentioning the names and addresses of the
persons and companies making construction by
encroaching upon Turag river, Gazipur and also to
direct respondent Nos. 2, 4 and 9 to take steps to

- stop all kinds of earth filling, encroachments and

construction within Turag river territory and to
submit compliance report and obtained the rule.

On 09.11.2016, the respondents were directed by
the High Court Division to «comply with the
direction given by the Court in Writ Petition No.
3503 of 2009, so far as it relates to eviction of
unauthorized encroachers of Turag river. Thereafter,
BIWTA after eviction of some encroachers submitted
a report on 05.01.2017. During hearing, it was
found that some of the unauthorized occupants were
not evicted from their illegal occupation by
demolishing the illegal structures. Therefore,
actual scenario relating to the encroachment .of
Turag river with the names of encroachers and

structures thereon were necessary. In such
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situation, the High Court Division passed order in
Writ Petition No. 13989 of 2016 on 05.01.2017 to
ascertain the actual position of Turag through
judicial/inquiry.
ral

Mr. Mohammad Asshams Joglul Hossain, Judicial
Inquiry Officer as well as Chief Judicial
Magistrate, Gazipur made a thorough
investigation/inquiry relating to illegal
encroachment of Turag river at Gazipur and
submitted a detailed report on 11.10.2017 with some
recommendations. On 02.12.2017, he also asked the
Deputy Commissioner, Gazipur, Superintendent of
Police, Gazipur, BIWTA and all other concerned
authorities to assist the Chief Judicial Magistrate
for eviction of the unauthorized occupants from the
territory of Turag river.

Affidavits-in~Opposition

Respondent Nos. 10-23, unauthorized occupants
of Turag‘river as per judicial inquiry report, were
added as respondents in the writ petition and the
said respondents as well as some other respondents
contested the rule by submitting separate
Affidavits-in-Opposition.

Respondent No. 10 Dhaka Central International
Medical College Hospital (CIMCH) in its Affidavit-

in-Opposition contended that it has purchased the
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land as mentioned in the judicial inquiry report in
the year 2012-2013 and also mutated its name; that
pillars were‘ correctly setup by the concerned
author}xies as per direction in Writ Petition No.
3503/5f 2009; that its property is outside the said
boundary pillar and not within the boundary of the
river and its offshore lands; that the Chief
Judicial Magistrate during his inquiry did not
allow him to place his case; that CIMCH has been

evicted from the river land as per direction of the

: Court.

Added respondent No. 12 Nishat Jute Mills
Limited (hereinafter mentioned as Nishat)
represented by Abul Kalam Azad, in its Affidavit-
in-Opposition denied the averments made in the writ
petition contending, inter alia, that Nishat Jute
Mills Limited was purchased by the present
management from Bangladesh Jute Mills Corporation
through tender notice. Nishat Jute Mills was a Mill
under Bangladesh Jute Mills Corporation. After sale,
the Government handed over possession of the said
22.90 acres of 1land in favour of the purchaser
after due survey. According to the report of the
Deputy Commissioner, Gazipur, the 1land shown to
have been encroached upon by thé purchaser of

Nishat in the judicial inquiry report is the land




of Nishat. Writ Petition No. 13989 of 2016 is not
maintainable as the writ-petitioner previously
filed Writ Petition No. 3503 of 2009 over the same
subject ,/The purchaser of Nishat Jute Mills Limited
filed/; written objection against judicial inquiry
report and claimed.that the judicial inquiry report
was done beyond the knowledge of Nishat and, as
such, it was deprived of fair Jjustice.

Respondent Nos. 13f21 in their Affidavits-in-
Opposition stated that they have not constructed
any structure within the boundary of Turag river.
Rather, they by purchase of their respective lands
from C.S, S.A and R.S recorded owners/their heirs
became the owners of the said land and have been in
possession thereof by constructing houses on the
said lands. At the time of demarcation of the river
in compliance with the direction of the High Court
Division in Writ Petition No. 3503 of 2009, pillars
were correctly setup and after the pillars,
walkway/pavement was constructed and trees were
planted by the concerned authorities. In the said
judgment, BIWTA was directed to take possession
from high water mark of the river. But the high
water mark was relating to Port area only and not
the entire river. The rest of the area was

according to the C.S survey. The Chief Judicial
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Magistrate without any reason decided 50 feet area
as offshore land  of Turag, although their

construction did not cross the C.S boundary of

Turag. /
P

All the contesting respondents claimed that the
report of the Chief Judicial Magistrate 1is
hypothetical, erroneous and the impugned judgment
and order passed by the High Court Division on the
basis of the said investigation/inquiry report is
erroneous, unlawful and thus, liasble to be set

aside.
Decision of the High Court Division
The High Court Division wupon hearing the

arguments of the contending parties made the Rule

absolute and the Court decided, -

...............................................................................................................

@Y >y R AR orwE qwe A Al wehEm wfHE i
fffer G 7 vt TR i el 7B @ i wte
T v G oUl wwee g4¥el, CEP IR IS 2 W
A& e gve A< G 7=1f&w (Public Trust Property)
e v A A wleE 9 @R Al wdie wfmfba R
TR A 512 TR oo v Ry ARegren s
@EEAreE| CEy it B vareR 3fm w3 wfm et void ab
initio| (A wioEh wwrel Ifde affm or o Rl @ s W
AfeaorE G TR oIS oI 1~

(Underlined by us)

[vide page 59 of the judgment]
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High Court Division also passed the

judgment and order with the following declarations

and directions:

Ve
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“efRy MRS @ weE 9k WD ST ZT TN TS TH IS
AR P “RftFTer WiRTIRTS 6y AfeEE a I -
' Ry B fftrrer @ widTrs FEeRe 913 vl (e #=1 =
QT FAM TS WSl FeEbe qu sy 1l g e gemf
WERETR @ Srere Wikt W Afamiereic w1
@p Foft gwe @ T wnR, werR, Rarfe wom
A AT PTIR 2w e

| wrm @ *ifer §i® w93W (Public Trust Doctrine)
a7 R 1, Rrssst g3 =4 3t e o SNt (e wRew
e

J ‘EEm TR WER ARE (legal person)/SER T
(legal entity)/&<8 7@ (living entity) COI¥= T3t 11 JMATHR
TG R JETTCR T4 AT AR 72 A G AL AT

O “ 7 T FAYVT-TF LA TANZ (TR T FA-T0 T 8
WG IR R, e g Triew Rt witare wftees
(person inloco parentis)TSIs! T3 2T TH-FA TLHB FH e,
WA GT TR TR, W) TS AT 1 A0
T 8 WIS IR TERT G saoeer T I e, e,
T, A3t wadn e widtw T T Jf MY AR -
T AR T ey, SENGT G TR @ AT TAT I
3% g3 TR AR @ TSt FTS MY |

81 ity &f¥wzey® S (The Precautionary Principle)
9T EIIA FET WEoRe oA NS (Polluter’s Pay Principle)

WA (AT SRR Wt BT tareet 11 2 )
@) TR T AR AT AP W Tl 4 e seireieas TR g

T SNAR AR AT whew, «@nfeRfe, o Swa
@rs, RoizeFefa, RaRtH 72 soa Ay wew FAr T IS
SRS FACE G2 GO AT I PR Ao 4% FAEH

¥l Yo RTE Yo T AT il wo(fir) firem wr AR
i Weay v (U RUSIRTE SR (IR | SFIRT SIS FA T
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TR T TP AL do (T 0 T AR 47
S BoRn T TR AR A BRI G T AR
S T R were IRdhE 4w W T|E)

q| W AT G T4 [T THOME SO N IW 97
IR A& 9T TG WHIER SR FRe FA02 93 97 AT e
WG, ©98 G432 e el S d s 971 7w Shrw wiEs,
2039 93 HTRIGAE AT Tyt R IASs R GORAER &
TR ) W AferF oz IR SAREW WA v WeR Wy
et wEAm TR WO SARe FR O W
AfSermra Mo emia T4 e

v ffEEm wbnee gmrR owE 9afile, WRER 9We
CTBAEB AW WRGH/EwEen Te oY% IIYER O
AR T T FAr A [ wermE S sgw Rl a3
B e Rews o sareede s RofAww, Tovee aR @R
o TS a0 HHB T 7 VoA e TS o TNE g Renars
R g TR 9 @R AfE Fdfie few [{fe @ T
SIS I Wivt A FACS AN (7 A ASHR Bofreren @3 cwn
2P 93 AT STATSTNY TR ST I

| GrS T 7 I 9l IR N AP AfRers
R e 3 72 dfSree amesE T omMeee SRRy avd
TR AT emis w1 2

So| AR FFA FIIR FERIA T, T 9T I,
TG, Ty, Fifasifa firast AfeBI= a7
TR R e R ofet eiftte 9z Rent of$ 12
T SR QN 93 THI7 9F0 TR LrarerEst, SR, 7w, 1E
et Ram eTergEs F AR 93 6B Rrwt afdvm 7 7
qmar foer fiw oaifds o Rafiesir *fmf a7y oz s
aerete A frmt afSdiT qw v 70, a3 ¢ ARt 97 Tom
T-Rori St B At T aErere ot e | =
G2 GSRAE FA P 2fSm ot creres F for = @
SARS T T R TEeTERCS AT e w4 2

551 =% I R IR bR
T RPN SRR IRSR R SRIETRS SR A9 A e
W of% [2Am o a3 % TORr a3l T R
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BT T o TR T GSRREE T e SR R
e TR Rere 30 IEee R o wnefs wam ww o fe
TEAERCE T e R =)

33| TR 2B BB, Serremn, (st w3 e af fow
T weR «3e At T s w1, fow awf ¢ R g
efdraiier, s wa G F9E T e TR SRR
RN, Cotee GERWE, o W 93 @@ AREmR
AR e 2w w41 20

yo| TiTR 2fefh TBfarm, Berremn, (Freret w32 wER werfs
A TR AUV R RIS A, 2w @3 R it Ee
o R o o Wy AR W A, Tereen ofRw,
el @e (e FEEE It @E SRR weifen e
T I e W SPAR O e RefEs ¢ Sefre
AR TSR 3 ot eppraees o awis 31 =) |

38| TRY R, SRRy, TS, B AYE, WY (S, T4-
T, W-TNR TG, 2m-Re, gea-anen, W, B AR g3 T TuE
oIS, oAR-ofe, W, INAIT G2 ASH (Y AREE G T
(Public Trust Property) St S=otaid «i 78 w2t ndry 7=ife
(Public Property) CTR® & $ff #4Tea @3t ER SSCA (I
I A @R A bR REm qeE B afE @ @ A
AfSBR T AR JUF AT T T AR SHHH A
ARFCE ATAGAN WEA oA Fa TR T F- T e
[T o o Tt e Sl © WeR W RetiE IR
Safeifs TR AR T S Rl s wr @ e,
T FIFCE = 21N T4 07T

S¢) TRy AR, SRy, Teel, O WYY, I (TS, -
FA, TR oA, AR, Qe-Ane, e, e AR gz o TNE
TS, G- s, T, LA @I A @AEP ARFE GiE T
(Public Trust Property) 1 Sritem =jmt 7ife st wrdta i
(Public Property) GTRg B& =% waeoR 3 e@[ &
wfege afe e e Zefee, eree, cfwTel, o
o e TS oW FEE Aifin wraere! R SegeE I
WA © TOR T W RE AN AW T S1fEe
Feer & e Ffirdars Aot gmme w4t =)

¥




13

So| T RETm et IR avw ¥4, e 43R KR
HNGTTFCT AT FFW g3 T e e A e b, frw
TS T A 2 T

sa M, I 9 Rew T F[ife ot Rooer
AR ey AT BRI Af® wwrm > whr 3 o TR
R & TeRcEs ETrs GRfR-cv ot gvm = o
qEgle T, 43 @32 ARETR Bor Rl weitg e » fF » vHR
AT TFLTOIA B bR W A @EIR B s o
2RTN T

wa A e o3 W SR Continuing
Mandamus) R SATTS A2

RS W T (3, W Ao A ove [y Fremt s
TN TrEe T WA, fSaraine, st war ww s, {Eew
FfW, AT TS, = TEEETE, R TR @ @ T,
WY, TR -@FEER PR R AEACR TIW e
R Rewt Frdemt et s wiws 3 7RNm Wik wswe
AR

TRYRRIAN TGTSITEs THew (RO FC QTSI (s
TRSTR W PR, QTETSITs TR B P, QIersas fHem
M G GJICTSFT AW o7 7T 73 AfSA7 *T97  GIISTSIFS
W TR TR (3R Ao o), QiereiEs s 2 TR
A ATSTSITFG (i =R AN (o AfEr® ATH), QrereIs
YAFR R R (8 7R Af¥orw oTF), GrIersia’ s Tw-9=-
AW (So TR AT ATF), QITCTSIFS s WG (33 7 2ffoors
ATT), GTTCTSNIT 9,9 TRFI TH AW GIersies AifFT Wegq
(>0-3> e ST ATH), TCTSILFT = T T B Hew
aNeTSITRs TN T T OleR, anerenst wod IR ey,
ANCTSIIE G ARSI, QITSTenFs Tor Ry, wrrerenIs wfom
UG (-39 T ATEPF +TF), Grrerenas ais T &3, @t
QB (EEE A anereias oFar A #f, TR @B cwErRm
AIISTSIRG 7R T, ALIE QBN @A (¢ R AfForS orw) wa
IR SAITSTS TRITS! SRl I &) {7 2T 21 2|

TR AR WY o e i fer e o
T ¢ Bro gftFme WieTEs, EE @R oE=m SrewE
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T AT 93 STE SRS A IR - FATE
TR @ WRFreITs Redg 7R wiem 3= @)

SR TR SAER SRAG THE TN BATN AT AFITR
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T TR T e % e TR Aftm a e g w3
G SRl 1o R BT O 4T T S| A T
SR FFE ST |

W AW e WM AR AR e ARES e
AT3TSE ReyRvriecne i3e RS R IR SRR & o
WA T4 LA

o AR ¢ SIS W SmiETed wE [A6EIE 2-
THRT GF WY SR O RGBT oo et e =1 zeem)

W@ ¥W e wwewe St Judicial Administration
Training Institute (JATI) ® #ToTAR o @R (G e
W= 1 =

@ AR G TP WIS TR G TRAAE
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23 weE F6E IR @SR oEE TRAE Sefde T T
AYTATE T (o0 AR

&




15

AT A6 TR Tom IS WG WS W AT IR
TR O WG o 333 eFef| MR AW orw (TR
oo Tew A weRTe «3 Fvm Ay wiftg A e
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T3 SR T
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Arguments for the contending parties
Nishat-Leave Petitioner

Mr. Rokanuddin Mahmud, the learned Advocate for
the respondent No. 12, purchaser of Nishat Jute
Mills Limited, leave petitioner herein, takes us
through the judgment and order passed by the High
Court Divisian, the documents of purchase of Nishat
Jute Mills Limited by the present management i.e.
“That’s IT Knit Limited” (shortly, IT Knit) from

Bangladesh Jute Mills Corporation/ Government of

£S




Bangladesh, connected materials on record and
advanced the following arguments before us.
1. Nishat Jute Mills Limited with its
2 properties comprising an area of 22.90
acres of land was purchased by the leave
petitioner, purchaéer of Nishat. The
Deputy Commissioner, Gazipur, upon
survey, handed over possession of the
same in favour of the present management.
2. From the C.8 map, it is clear that the
C.S‘Plots purchased by ‘IT Knit’ is not
within the surrounding area of the river
Tufag.
3. ‘IT Knit’ (previous Nishat) is situated
on the land purchased from the
Government. Therefore, there is no

reason to evict the said company from

possession of the land which was
delivered by the Government.
4. Judicial inquiry report dated 11.10.2017

does not speak that the entire land

measuring an area of 22.90 acres 1s
within the land of Turag river. Rather,
it is relating to some part of the said

land only. The leave petitioner has paid

4
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rent to the Government after purchase
thereof.

5. There were several joint survey by the

r Government departments and C.S pillars
were also setup by the concerned
authority following the direction passed
in Writ Petition No. 3503 of 2009. Thus,
there was/is no scope to make fresh
judicial inquiry/investigation upon
survey of the land in question and
directing the leave petitioner and
others for their eviction following the
judicial inquiry/investigation report.

6. It is true that the jetty of purchaser
of Nishat 4is within .the boundary of
river Turag but it 1is being used by
Nishat for a long time. Therefore, it
cannot be removed from the river as per
direction of the Court.

7. The judicial inéuiry report is erroneous,

imaginary and it was not conducted in

their presence and, as such, acceptance

-3
'_;:.J

of the said report by the High Court
Division and passing Jjudgment on the
basis of the said report is unlawful and

liable to be set aside.

— ¥
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8. While passing the judgment and order,
the High Court Division without any
reason whatsoever made some extraneous

.~/ remarks and included some papers having

7 no nexus in deciding the merit of the
rule and those ought to be
expunged/deleted from the impugned
judgment.

9. The writ-petitioner has not prayed for

any- declaration that the lease deed
executed between the Government and the
leave petitioner dated 27 .10, 2008 38
void, unlawful, etc., but the High Court
Division travelled beyond the scope of
the rule and declared the entire lease
document of leave petitioner void,
unlawful, etc. although the  survey
report does not show that 22.90 acres of
land owned by the leave petitioner are
within the bouqdary/territory of river

Turag.

10. In the above facts and circumstances,

the judgment and order passed by the
High Court Division is erroneous and
liable to be set aside.

HRPB-Writ Petitioner-Respondent No. 1
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Mr. Manzill Murshid, the learned Advocate for
the writ-petitioner, leave respondent No. 1 herein,
takes us through the impugned judgment and order
passed py the High Court Division, the connected
materfgls on record, the relevant provisions of law
and by inviting our attention to the C.S map and
the land purchase agreement between ‘IT Knit’ and
the Government of Bangladesh submits as under:

I. After disposal of previous writ petition
filed by the writ-petitioner being Writ
Petition No. 3503 of 2009, the
petitioner received many complaints
about not demarcating Turag river as per
direction of the previous writ petition,
the concerned authorities although
demolished some structures and evicted
some persons as mentioned in the

previous writ petition, but some other

structures were neither demolished nor
the illegal encroachers of Turag river
were evicted from the said encroached |

land. |

S In some cases, BIWTA built its walkway 7/

mm

within the poundary of the river to
allow certain persons to remain within 13

the boundary of the river area and that ¢t
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certain pillars were not erected by
following the actual C.S map. The report
of the Daily Star also revealed the said
scenario clearly with photographs.

In such situation, the writ-petitioner
was compelled to file the writ petition
once again to protect the river from the
river grabbers.

The writ-petitioner only sought for
eviction of the unlawful encroachers,
grabbers from the territory of river
Turag including its foreshore. The writ-
petitioner did not make any prayer for
eviction of any person outside the river
area or demarcate the same and, as such,
there is no reason for anyone to be
aggrieved by the impugned judgment and
order.

In the Jjudicial investigation/inquiry,
the learned Chief Judicial Magistrate
with the help of other persons concerned
conducted a survey with the most modern
technique and machineries. The ingquiry
was held for a continuous period of
6(six) months and then a correct and

true picture of the river encroachment

&
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has been submitted by the judicial
inquiry officer. The report is genuine
and correct.

VI. / The judgment and direction, SO far as it
relates to eviction of the persons, who
according to the concerned judicial
inquiry report are encroachers of Turag
river, is lawful and calls for no
interference by this Division.

However, Mr. Manzill Murshid, frankly concedes
that no prayer was made for eviction of any person
beyond the area as demarcated in the judicial
inquiry report. He also concedes that no prayer was
made by the writ-petitioner for declaring the
document of purchase of Nishat Jute Mills Limited
by the present management j.e. YIT RKoit' to be
illegal and void in its entirety. However, he adds
that the land encroached upon by anyone within the
river boundary as per the judicial inquiry report
must be recovered by evicting the unlawful
occupiers therefrom and accordingly, the leave
petition may be disposed of.

Examination of records, etc.

We have examined the Writ Petition, the

Affidavits-in-Opposition, C.S maps, the agreement

of sale of Nishat Jute Mills Limited in favour of

v
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present management, various survey reports relating
to demarcation of the river boundaries of Turag
situated at Gazipur Zilla specially the judicial
inquiry/#nvestigation report, the impugned judgment
and ofaer dated 03.02.2019 passed by the High Court
Division and the connected materials on record.
Deliberation of Court

It is admitted that previously writ-petitioner
HRPB filed another writ petition being Writ
Petition No. 3503 of 2009 as a Public Interest
Litigation and that as per direction in the said
writ petition, the concerned authorities evicted
some persons from their unlawful encroachment of
river Turag and some other rivers (Buriganga, Balu,
Shitalakshya) by demarcating the rivers. However,
according to HRPB some persons filed complaints
against demarcation of Turag river by evicting some
persons but allowing some big and influencial
encroacher companies and others although thosé
companies and others were aiso river grabbers. The
concerned authority in collusion with those big
companies and some private persons allowed those
companies/persons to continue their illegal
occupation within the boundaries of river Turag

including its foreshore. Moreover, there was a

report in “The Daily Star” about encroachment of

‘4
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the river at certain places. In such compelling
situation, HRPB had to file Writ Petition No. 13989
of 2016 once again for eviction of all unauthorized
persons ./ In the aforesaid scenario, it cannot be
said /that the instant writ petition was not
maintainable, inasmuch as, due to collusive and
unfair demarcation of Turag by the concerned
authorities, the writ-petitioner filed the instant
writ petition for proper demarcation of the river
boundary and eviction of the unauthorized occupant
therefrom.

“The Daily Star” report dated 06.11.2016 under
the heading “Time to declare Turag dead: River
grabbers appear mightier than Government, Judiciary
all steps go in wvain.” along with several
photographs . attached to this report, clearly gives
a picture of the illegal encroachment scenario of
Turag in the years 2013, 2014, 2015 and onwards by
filling earth, etc. by the land/river grabbers.
This detailed report also contains the places of
encroachments of Turag river by the river/land
grabbers. This report in fact prompted HRPB to file
another writ petition and Rule was issued Dby the

High Court Division.

In this writ petition being Writ Petition No.

13989 of 2016, as per direction of the High Court

b

.
’
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Division, a judicial inguiry was held headed by Mr.
Mohammad Asshams Joglul Hossain, Chief Judicial
Magistrate, Gazipur. Mr. Shahidul Islam, Senior
Judicials Magistrate, Gazipur assisted this
inqui£§/investigation with others. This judicial
inquiry report is 105 pages with detail about
ascertaining the river boundary and the places of
illegal encroachment of the river by filling with
earth and sand along with the names of
encroachers/grabbers. This report also shows that
previously some authorities without fully complying
with the direction of the Court passed in the
previous Writ Petition No. 3503 of 2009 demarcated
the boundaries of river incorrectly. Some of the
concerned authorities have gone into such level so
as to construct pathway within the water boundary
of river Turag and allowed the grabbers to encroach
upon foreshore areas of the river. Some pilliars
were constructed/erected by certain persons
illegally in the river territory not being the
concerned/Government authorities to create
confusion in order to avoid legal eviction.

From the €.S map of Masimpur Mouza, it
transpires that part of Turag river bank is on C.S
Plot Nos. 24, 25, 26, 82, 81, 83, B84, 85, B6, 87,

gg, 122, 123, 136, 135, 134, 133 132, 131, 130,

£

n




oo st Al

25

126, 128, 129, 126, 168, 169, =RiLe. Therefore, in
all the aforesaid C.S Plots, there is offshore land
on the bank of Turag river. It transpires that the
judicial//inquiry report pointed out the places
which éere encroached upon by various encroachers,
including Ha-Meem Group Limited, its sister concern
Shajid Washing and others.

It further transpires from the report that the
inquiry officer considered the report prepared by
the Bangladesh Inland Water Transport Authority
relating to Turag river and its foreshore land
measurement and the map thereof prepared after the
judgment and order passed by the High Court
Division in Writ Petition No. 3503 of 2009. The
inquiry officer also recorded the statements of
Executive Engineer, Power Development Board,
Narsingdi; Assistant Commissioner (Land), Tongi,

Gazipur; Additional Deputy Commissioner (Revenue) ,

Gazipur; Executive Engineer, Public Works
Department; Deputy Director, Department of
Environment and others. Assistant Commissioner

(Land) Mr. Sankar Kumar Biswas, in his statement
clearly stated that the demarcation of boundaries
of Turag river and the map prepared jointly by the
office of the Deputy Commissioner and BIWTA are not

correct. Sub-Divisional Engineer, BIWTA stated that

4
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BIWTA neither took over possession of the pillars

nor submitted any written objection against the

demarcation. From the report it also appears that

at the Eime of inquiry and demarcating the boundary,

>

Abdus Sattar, Surveyor of the District

Administration, Gazipur; Md. Aminul Haque Chowdhury,

Sub-Assistant Engineer, BIWTA; Assistant Director

and Sub-Assistant Engineer and other officers were

present.

On careful scrutiny of the report, it 1is

evident that the Jjudicial inquiry report Wwas

conducted thoroughly through survey of the river

territory in presence of representatives of other

concerned authorities.

For better understanding of the report only

part .of the detail judicial inquiry report 1is
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Thus, it appears that Shajid Washing Factory
owned by Ha-Meem Groups, Zerina Textile Mills and
others encroached upon the river and its foreshore
by constructing factories, etc. within Turag
territory.

Mr. Mahmud, the learned Advocate for the leave
petitioner, failed to show us that the Jjudicial
inquiry report is not correct. There were serious
allegations that some authorities collusively did
not demarcate river Turag as per direction of the
High Court Division in the previous writ petition.
Therefore, further inquiry/survey by independent
person was necessary to ascertain if the concerned
authorities in collusion with some big companies
and individual did not demarcate Turag river
boundary correctly and did not evict them from
their illegal occupation within the boundary of
Turag. It was also necessary to ascertain river

encroachment by different river grabbers.
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The leave petitioner claims that it is the
owner of some land by purchase from the Government
through an agreement dated 27.10.2003.

From/ this document, it appears that the

e
agreement is between the Government of Bangladesh

and “That'’s It Knit Limited”, a private limited
company represented by A. K. Azad, Managing
Director, who 1is also representating the leave
petitioner. By this agreement, “That’s It Knit

Limited” purchased some landed properties of Nishat

Jute Mills Limited.

The schedule of land as described in this

agreement is quoted below:

“Summary of Schecule

1. Land (as per Joint Inventory):
22.90 Acres (As per Master Layout)
J.L. No. 129, Khatian No. 44/KAT,
Dag No. 69 And 107 ; Mouja,
Masimpur, P.S.Tongi, Gazipur

2. Building and other Construction (as

per Joint Inventory):

a. : Pucca Building 81356 sq.feet
b. : Semi Pucca Construction
347470 sq. feet
c. : Tin Shed 5834 sqgq. feet
3. Plant, Machinery and Equpments (as per
Joint Inventory)
4. Vehicles: 8 (eight) as per Joint

Inventory

i
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5. Furniture and Fixture: as per Joint

Inventory”

Thus, it appears that by this document, the

property of Nishat Jute Mills as described in the
/
schedulé'was purchased by ‘It Knit’, a company.

According to Mr. Mahmud, the plot numbers as
mentioned in this deed are C.S plots. However, in
this schedule, it is not mentioned whether the
khatian No. 44/KAT, Dag Nos. 69 and 107 of Mouza
Masimpur are C.S khatian/plots. Anyway, the other
side i.e. HRPB admits it to be C.S plots. From this
document, it appears that some land and properties
measuring an area of 22.90 acres of C.85. Plot Nos.
69 and 107 were sold by the Government. But on
careful scrutiny of the C.S map, 1t transpires that
neither C.S Plot No. 69 nor C.S Plot No. 107 .is
situated beside the main river Turag.

From the argument of Mr. Mahmud, it appears
that though C.S Plot Nos. 83 or 81 has not been
sold by the Government, but the present management
has been using the jetty constructed within the
territory of the river in C.S Plot No. 83. There: is
no scope toe construct any jetty - within the
territory of the river by anyone. Therefore, the
leave petitioner not being the owner of this jetty
has no legal right to oppose eviction of the

unauthorized jetty or eviction some other unlawful

¢
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structures of Ha-Meem Group and Shajid Washing
Factory (Managing Director being A. K. Azad of both)
which fall within the boundary of Turag river. It
be menp}bned that those companies Ha-Meem and
Shajid/are situated on Plot Nos. 84, 85, 86, 87,

etc. beside river Turag by encroaching upon part of

river boundary as per judicial inquiry. report. We

are also of the view that respondent Nos. 10-23 who

have encroached Turag river including its foreshore

should remove all earth/sand filling/ other

constructions, etc. from their unlawful

encroachment areas of Turag river. If the concerned

persons fail to do so, BIWTA and the Deputy

Commissioner, Gazipur are to remove such

unauthorized occupation by filling earth/sand/other

constrctions, etc. following the judicial inquiry

report dated 11.10.2017.

Mr. Manzill Murshid informed us that all the
unauthorized encroachers were evicted from the

relevant part of river Turag except respondent Nos.

10-23-

Thus, direction No. 6 about removal of the
structures, earth/sand fillings, etc. from the
river boundary by the High Court Division upon
respondent Nos. 10-23 appears to be absolutely

lawful and, as such, no interference is necessary.

-
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However, it be mentioned that the High Court
Division decided 6& 2 2R o oS Are weeR wwhE FHE wf
orafors BIE IS wel weR e wefe 7if O e WEe a9 ogna G ou
S G2, LT TR TEF H3 7 AR s e AR BiE TER (Public

F
Trust Propeﬂy)mﬁﬁﬂﬁf%ﬁﬁﬁtﬂﬁﬁwﬁﬁﬁﬁm wdte wiEfa B3 e
sirafers BiE TeaIa AReBerE B ARy AR vl @wRAen) ¢y «fb
wFreR A g WEE O void ab initiol (@ WML wweR A wREE om
@m@%msqaaﬂﬁﬂ%%@wﬁﬁﬂammm).

On careful scrutiny of schedule of the
agreement of sale of Nishat Jute Mills Limited in
favour of the leave petitioner now, in fact,
“rhat’s It Knit Limited”, as quoted hereinbefore,
we do not find that the Government has executed the
said agreement including Turag river land. Rather,
it is evident that C.S Plot Nos. 81 or/and 83
has/have not been sold to anyone. Therefore, the
decision that the document dated 27.10.2003
executed between the Government of Bangladesh and
“That’s It Knit Limited” is “ow%re} 3Nfea €3 EE O void ab
initio” is not tenable in law and the said decision

is hereby set aside.

Now about direction No. 4 of the High Court
Division (WT’TN #feratez A® (The Precautionary Principle) a3t
R ge wEd gAew AfE (Polluter’s Pay Principle) SIWtas T
2R Wt ROTE et #9 @”7 ) We are of the view that there

is no scope for declaring by the Court to treat the

B
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Precautionary Principle, Polluter’s Pay Principle
as part of the law of this land as directed by the
High Court Division in its direction No. 4. It is
absolutely within the domain of the Parliament.

ACé;rding to our - Constitution, the State
comprises 3 (three) organs-the Legislature, the
Judiciary and the Executive. All the organs have
separate, well-demarcated functions.

It is absolutely within the domain of the
Parliament to enact/amend a law following the
constitutional provisions. However, under article
26 of the Constitution, the State shall not make
any law inconsistent with any provision of Part III
of the Constitution, and any law so made shall, to
the extent of such inconsistency, be void.

The High Court Division may on an application
under article 102 read with article 44 of the
Constitution struck down any provision of law made
by the Parliament which is violative of fundamental
rights of the citizens as provided in part III of
the Constitution. Similarly, 1f the
executive/administrative authority of the
Government or any statutory body takes any action
beyond the law or arbitrarily or malafide, the
court may also declare such action illegal and pass

necessary directions. The High Court Division may

X
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also pass necessary directions to the concerned
authorities to protect the biodiversity, ecological
palance and environment of Bangladesh. But the High
Court givision cannot direct the Parliament to
enact/;r amend a law or declare any principle to be
a part of our law.

However, Mr. Manzill Murshid submits that ‘the
above Precautionary Principle and Polluter’s Pay
Principle have been recognized in our law without
specifying such law. If there is such law, the
relevant law has to be followed by all concerned
and direction No. 4 is redundant.

Similarly, we are of the view that the Court
may express 1ts opinion only for necessary
amendment of a law, for placing the matter to the
parliament as well following necessary procedures
by the authority concerned. But it is entirely upon
the Parliament to decide as to whether it would
amend a law including “edm T 7% Ffm =@, de” for
W YT @ T RIS TSI SO A IR 99 FoA @ @R T§ A
s fdEd 398’ . Therefore, direction No#* 7 "is

modified accordingly.

Mr. Manzill Murshid failed to show us any law
for directing Bangladesh Bank to issue circular, -
umwwmmmwmmmmmmﬁm

w@waﬁmmﬁmaﬁﬁmmmwmwmm". Without
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backing of any such law, the Court cannot direct
for declaring any person ineligible for obtaining
pank loan, if there is any allegation of river
grabbing,/or pollution. However, an opinion oOr
Vd

suggestion may be given by the court in case of
proved encroachment of river to take such measure
for public interest. Therefore, direction No. 14 1is
decided accordingly.

Similarly, direction No. 15 upon the Election
Commission, - “CTES & 7 A¥reR €32 TR ReMA Sfeye Ifets
AT T 2R, BoweE, i, cEe S @3 we oW et andf
TS RO SEEE 3@ Sl o WER W T@ ST ETEAE AR T
ke TR o R Ffmre ot ewis 3 @~ cannot be said to
be lawful inasmuch.as it is the Election Commission
to decide the matter in accordance with law.
However, the court may gi#ve such suggestion/opinion
in such matter for public interest.

Direction No. 17 is passed by the High Court
Division directing- “7, #3f® @3 ARICR TR Afifs ort fRraem
TETTER R At GRReE ofs smm > TR M A TSR TR w
TSI AT BRH- R e T ofet wrtgte T, FfS @3 AR
Gﬂaﬁ#ﬁsaﬂﬁqwm@>1%asﬂiﬁ~ﬁﬁamﬁaﬁﬁafﬁaﬁﬂﬁmtﬁiﬂ$ﬂGW@ﬁﬁTﬁﬁ
SeE R swm ®W =M”. Therefore, the purpose of
awareness would be sufficiently served by direction
No. 17. Thus, other directions rit, 13; 12; 13 ahd

16) relating to public awareness are redundant.
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Before parting with the judgment, we would like
to politely point out that the High Court Division,
while passing an unnecessary lengthy judgment, has
discussegx many extraneous matters having no nexus
in dec/iding the merit of the rule. It has also
declared a document executed by the Government to
be void ab initio without even examining whether by
this document the Government has sold any part
within the boundary/territory of the river.
Moreover, it has also exceeded its Jjurisdiction
relating to some directions as discussed.

Further, we would like to note that during
pendency of this leave petition, an attempt has
been taken by the leave petitioner to change the
schedule land/schedule property, as described in
its document of purchase dated 27.10.2003. The
Government must be very cautious about deciding the
matter and the Government shall not under any
circumstances lease or sale any land within the
boundary of river Turag ® ineluding foreshore. areas,
or for that matter, any other river of Bangladesh
to protect the hiodiversity, ecological balance and
environment of Bangladesh.

The Government/concerned authorities must bear

in mind that at the time of survey, it shall always

e
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'the survery from C.S map and then go to R.S

'”;p ard not the other way round.

Since, we have heard both the parties at length,
we do nq;’{hink it necessary to grant any leave in
this matter which would unnecessarily delay the
matter further and thereby allow the unauthorized
land/river grabbers to continue with their unlawful
possession, further encroachment of the river and
thus, destroy the environment of our Dbeloved
country, Bangladesh.

In view of the above, the rule is disposed of
with the observations and directions made in the

body of the judgment.
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